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2.1

MOTION TO EXCLUDE FROM TRIAL ALL JAIL CALLS
Travis and Greg McMichael move this Court to exclude from evidence
at trial all recorded jail calls intercepted by the Glynn County Detention

Center during the duration of the McMichaels’ incarceration in the county
jail. In support of this motion, the defendants offer the following:

I.

STATEMENT OF FACTS
The Glynn County Sheriff's Department, which manages the jail Where

the McMichaels are incarcerated pending trial, provides a telephone system

for inmates, which records their calls. In a procedure unknown to the
defense, some or all of those recorded calls are conveyed from the jail to the

prosecuting attorney. The prosecuting attorney has served copies of some
of those recorded calls on the defendants in discovery in this case. Some of

those calls were introduced by the State at the McMichaels’ bond hearing
on November 12—13, 2020. In this motion, the defendants move the Court to

exclude from evidence at trial all recorded jail calls involving the

McMichaels.

II. ARGUMENT AND CITATION OF AUTHORITY

A.

Introduction

If the State seeks to introduce at trial recordings of jail phone calls

involving either of the McMichaels, then, in order for a call to constitute
relevant evidence, it follows that the State believes that it would tend to
incriminate the defendant. For example, if the State continues on its current
theory that the McMichaels ”chased, trapped, and executed" Ahmaud

Arbery because he was a Black man running in their predominantly white
neighborhood, thus, making their motive to commit murder racial animus

against Arbery and a desire to kill him because he was Black, and for no other
reason, then the State may seek to introduce at trial, as they did at the bond

hearing, and as an example for purposes of this motion, the phone call
between Greg McMichael and his brother in which Greg uses the phrase

”no good deed goes unpunished” with reference to the incident in Satilla
Shores on February 23, 2020.

The State would then argue, as they did at the bond hearing, for an
incriminating interpretation of this aphorism by claiming that the
antecedent of ”good deed” Greg McMichael had in mind is the killing of

Ahmaud Arbery (as this Court concluded in its Order denying bond after
hearing the recorded phone conversation) and the ”punishment" would be
his not getting away with it. The defense would then be placed in the

position of explaining the meaning of this saying, in keeping with how
most people understand it and use it, by putting into evidence and then

arguing that the antecedent of ”good deed” Greg actually had in mind was
the attempt to conduct a private person's arrest of Arbery in order to allow

the police to investigate whether Arbery had been committing a string of

burglaries and thefts in the Satilla Shores neighborhood over the previous
several months. The ”punishment” he had in mind was his being charged

with murder for this ”good deed” to help his neighborhood solve a theft
problem, which had left many neighbors feeling insecure in their

neighborhood. There may be other phone calls that the State may believe
achieve a similar evidentiary purpose tending to incriminate either or
in
both of the McMichaels. This motion pertains to all of them.

B.

The Use of Recorded Jail Phone Calls to Incriminate a
Defendant at Trial Violates Due Process.

”In evaluating the constitutionality of conditions or restrictions of
pretrial detention that implicate only the protection against deprivation of

liberty Without due process of law, we think that the proper inquiry is
Whether those conditions amount to punishment of the detainee.” Bell v.
Wolsh,

441 U.S. 520, 535, 99 S.Ct. 1861, 6O

L.Ed.2d 447 (1979). The Due

Process Clause of the Fourteenth Amendment applies to the states. ”Where
the State seeks to impose punishment without an adjudication [of guilt in

accordance With due process of law], the pertinent constitutional guarantee
is the Due Process Clause of the Fourteenth Amendment.” Ingraham v.

Wright, 430 U.S. 651, 671 n. 40, 97 S.Ct. 1401, 51 L.Ed.2d 711 (1977).1

The pretrial detention "condition” at issue in this motion is

the use

of

recorded jail phone calls to incriminate the defendant in the casefor which he is

being held in jail.

We do not include in our concerns here (a) a telephone

system set up to record inmate calls, (b) the recording of all inmate calls, or
While Ingraham concerned a variety of constitutional issues arising from litigation
brought by two Dade County, Florida, junior high school students complaining about
corporal punishment inicted upon them by their teachers and principal with a wooden
paddle applied to their buttocks in a painful fashion—a form of discipline with which at
least one of the lawyers in this case is intimately familiar from Indiana public schools a few
short years before Ingraham and his schoolmate complained to the Supreme Court—the
principle of law expressed here applies to this case.
1

4.

(c) the monitoring of those non-privileged recorded calls by jail personnel

in furtherance of legitimate security interests of the institution. That is
because

”if a particular condition or restriction of pretrial detention is

reasonably related to a legitimate governmental objective, it does not,
without more, amount to ’punishment.’” Bell at 539 (emphasis added).

A

“legitimate governmental objective” when managing inmates in a county

jail includes, among other things, insuring that inmates do not use the jail
phones to arrange for the delivery of contraband to the jail, to intimidate or

influence witnesses or otherwise obstruct the administration of justice} and
the like.3

This was the legitimate reason recorded jail phone calls could be used by the State in a
bond hearing, one issue ofwhich is whether the person seeking bond poses a signicant
risk of intimidating witnesses or otherwise obstructing the administration ofjustice.
3
"The Government also has legitimate interests that stem from its need to manage the
facility in which the individual is detained. These legitimate operational concerns may
require administrative measures that go beyond those that are, strictly speaking, necessary
to ensure that the detainee shows up at trial. For example, the Government must be able to
take steps to maintain security and order at the institution and make certain no weapons or
illicit drugs reach detainees. Restraints that are reasonably related to the institution's
interest in maintaining jail security do not, without more, constitute unconstitutional
punishment, even if they are discomforting and are restrictions that the detainee would not
have experienced had he been released while awaiting trial. We need not here attempt to
detail the precise extent of the legitimate governmental interests that may justify
conditions or restrictions of pretrial detention. It is enough simply to recognize that in
addition to ensuring the detainees' presence at trial, the effective management of the
detention facility once the individual is confined is a valid objective that may justify
imposition of conditions and restrictions of pretrial detention and dispel any inference that
such restrictions are intended as punishment." Bell v. Wol’sh, 441 U.S. 520, 540, 99 S.Ct.
1861, 60 L.Ed.2d 447 (1979).
2

The distinction between a jail’s legitimate regulatory restraint of
inmates and a punitive measure, or punishment, turns on a variety of
factors/1 and no case in Georgia answers directly the question presented in

this motion—Whether the State violates
the use at trial of recorded phone calls

to

a

defendant’s due process rights by

incriminate a defendant, leading to a

conviction and punishment of that defendant.5 This distinction between the
uses of inmate recorded calls —regulating security, on the one side, and

incriminating a defendant in his pending case, on the other—need not and
should not be conated
separated

and can, as a practical matter, easily be kept

The legitimate need to insure security can be achieved without

encroaching upon a defendant's constitutional right to due process.

"Whether the sanction involves an afrmative disability or restraint, whether it has
historically been regarded as a punishment, whether it comes into play only on a nding of
scienter, whether its operation will promote the traditional aims of punishment—
retribution and deterrence, whether the behavior to which it applies is already a crime,
whether an alternative purpose to which it may rationally be connected is assignable for it,
and whether it appears excessive in relation to the alternative purpose assigned are all
relevant to the inquiry, and may often point in differing directions." Kennedy v. MendozaMartinez, 372 U.S. 144, 168-169, 83 S.Ct., 554, 9 L.E.2d 644 [1963).
5 The
Supreme Court of Georgia has said that a pretrial detainee cannot avail himself of the
Fifth Amendment right against self-incrimination because recorded jail calls do not involve
police-initiated custodial interrogation. Preston v. State, 282 Ga. 210, 647 S.E.2d 260
[2007). Likewise, the Fourth Amendment does not protect an inmate because he has no
expectation of privacy in his phone calls while incarcerated. Id. But, see below, where we
argue in favor of Fourth Amendment privacy protection in outbound inmate phone calls on
a basis not raised in any previous Georgia case.
6 In
fact, the Glynn County Detention Center received the phone numbers for all those who
fall within the lawyer-client privilege and has assured the defense that the computer
4

One feature of the due process analysis that makes the inquiry unique,
and admittedly more difficult for the defense, is that the jail by itself does

not deprive the inmate of his liberty without due process, and thereby
punish him, merely by recording phone calls. Or so it seems. After all, the

inmate suffers no immediate deprivation of a constitutional right just by

having had his phone call recorded. Instead, this deprivation occurs when
the jail conveys recorded phone calls of a certain type to the prosecuting

arm of the State and the State then uses those phone calls to attempt to

incriminate the defendant, which incriminating evidence may result in an

adjudication of guilt, which, of course, then results in the punishment of the
defendant. So, the question comes down to this: How can the recording of
an inmate’s phone call constitute punishment when, at the time of the

recording, the inmate suffers no immediate deprivation?

In the context of an analysis of due process rights, a recorded phone
call of a pretrial detainee talking about his pending case, Without raising
legitimate security concerns for the detention facility, carries no meaning at

all until

the State decides to use

it against him at trial. Until then, the recorded

system is sophisticated enough that when the inmate dials one of these privileged numbers,
the phone call is not recorded.

phone call consists of a series of binary digits stored in the hard drive of a

computer or other digital recording device. In that dormant state, it’s as if it

doesn’t even exist. Even if a call has been monitored by jailers in real time,

if it does not raise institutional security issues, the jail, so we presume,
makes no use of it. It’s the conversion of it to audible words that can be

played for the fact-finder in a court of lavv in the State’s use of it to convict
and punish that deprives the person of due process. The detention center

jailer, under the authority of the county Sheriff, when recording a phone

call that later may be used by the prosecuting attorney in the pending case,
has exceeded the legitimate interest in maintaining the security of the jail

and, at that moment, operates as an arm of the prosecuting agency of the
State.

This additional step in the punitive process —recorded calls being
conveyed from jail to prosecuting attorney— does not place this action
outside of the constitutional protections against a loss of liberty Without
due process, we argue. For this analysis, the Court should treat these two
entities —jail and prosecuting attorney— as both members of the executive

branch of government, which is to say, the State. And, since the guarantee
of due process is to be applied to State action, then there need be no

distinction between two State actors Who are working in concert to use a

condition of pretrial detention to deprive a person of liberty Without due
process of law.

C.

The Use of Recorded Jail Calls Violates the Defendants’
Fourteenth Amendment Right to Equal Protection of the
Laws.

”The Equal Protection Clause of the Fourteenth Amendment
commands that no State shall ’deny to any person Within its jurisdiction the
equal protection of the laws,’ which is essentially a direction that all
persons similarly situated should be treated alike." City of Clebume, Tex. v.
Clebume Living Ctr” 473 U.S. 432, 439, 105 S.Ct. 3249, 87 L.Ed.2d 313 (1985).

A criminal statute or policy ”violates equal protection if it treats similarlysituated individuals differently by creating disparate categories among

them.” Hardin v. State, 277 Ga. 242, 243, 587 S.E.2d 643 (2003). ”When

considering an equal protection challenge in criminal matters, individuals
are ’similarly situated’ only if they are charged with the same crime or

crimes.” Woodard v. State, 269 Ga. 317, 321, 496 S.E.2d 896 (1998). ”In other

words,” as the Supreme Court of Georgia continued in Woodard, ”for equal
protection purposes, all criminal defendants are not similarly situated, but

all defendants accused under the Code of child molestation are similarly

situated.” Id. In this instance, all we need do is replace ”child molestation”

with “malice murder” to create a category of similarly situated defendants
in accordance With Equal Protection analysis.

Within that category of defendants charged With malice murder, some
of them are free on bond and some of them are in jai1.7 For those who are
free on bond, the Sheriff or his jailers, and the prosecuting attorney, do not

have the legal ability to record their phone calls unless a neutral and
detached judge has issued a Wiretap warrant to law enforcement based

upon probable cause to believe that evidence of criminal activity could be
seized from phone communications and no other less intrusive method
exists by which to acquire this information. For those defendants charged

with murder who either have been denied bond, as the McMichaels have

.

been, or who cannot post bail, then any phone calls they make from the jail

will be recorded and, as it appears will be the case here based upon the

use

of recorded phone calls in the McMichaels’ bond hearing, those recorded

In anecdotal support of this claim that some defendants charged with malice murder are
free on bond, undersigned counsel for Greg McMichael, Franklin I. Hogue, currently
represents nine defendants charged with malice murder. Six of the nine arefree on bond
pending trial. 0f the remaining three who are incarcerated pre-trial without bond, two of
them are charged with multiple murders and are under death penalty notice from the State.
The other incarcerated defendant is Greg McMichael.
7

10

phone calls may become incriminating evidence that the State may seek to
use against them at trial.

This means that some defendants charged with malice murder could
face evidence against them consisting of phone conversations they have

had with family and friends made on jail phones While others charged with

malice murder may talk with family and friends by phone at will Without

any of those conversations ever appearing in the State's case against them.
Since the detention facility has the capacity to segregate recorded phone
calls that concern institutional security from those that do not, then, again,
the disparate treatment of otherwise identically situated defendants

charged with the same crime results in a violation of the inmate’s Equal

Protection of the laws.

In Equal Protection analysis, ”the level of scrutiny applied by the court
depends upon the nature of the distinction drawn by the legislation at
issue. If neither a suspect class nor a fundamental right is implicated, the

most lenient level of judicial review

--

’rational basis’ — applies.” Ambles v.

State, 259 Ga. 406, 407, 383 S.E.2d 555 (1989). If, however, the State action,

legislation, or policy interferes with the exercise of a fundamental right,
then strict scrutiny applies. San Antonio Independent School Dist. v.
11

Rodriguez, 411

US. 1, 93 S.Ct. 1278, 36 L.E.2d 16 (1973). Due process is a

fundamental right guaranteed by the United States Constitution. Strict

scrutiny demands that the State action be narrowly tailored to serve a
compelling State interest. San Antonio Independent School Dist. at 17.

A

narrowly-tailored action or policy would allow the detention center’s
legitimate need to continue to record and monitor inmate phone calls in
furtherance of legitimate institutional security interests but would not

allow

use of inmate phone calls to

incriminate and punish the inmate in his

pending case. That is the ruling we seek from this Court.

D.

The Spousal Privilege Prohibits the State From Using Any
Recorded Phone Calls Between Greg McMichael and His
Wife, Leigh McMichae18

Greg and Leigh McMichael are married. The spousal privilege protects
communications between married persons by excluding their
conversations from evidence on the grounds of public policy. OCGA § 245-501(a)(1). Many, if not most, of Greg McMichael’s recorded jail phone

calls involve conversations between him and his wife. These phone

Even though this is a joint motion involving both Greg and Travis McMichael, this section
applies only to Greg McMichael.
9

12

conversations, therefore, cannot be used by the State at trial Without a

waiver of the privilege. No such waiver will occur in this case.
The question arises Whether knowledge by Greg McMichael that his
conversations are being recorded by the jail effectively waives the spousal

privilege. It does not. In order to reach this conclusion, we look to the
analysis of this privilege in a recent Court of Appeals opinion under
similar, though not identical, circumstances. In Huerta-Ramirez v. State,

A20A1312, (Ga. App., October 15, 2020), the Court sets up the issue with
this summary of the pertinent facts:

After his arrest, Huerta-Ramirez was read his Miranda rights and
interviewed by detectives for almost two hours. During the interview,
Huerta-Ramirez acknowledged that the conversation in the room was
being recorded, though he misidentified the recording device,
believing he was being recorded on a device held by a detective, and
one of the detectives advised Huerta—Ramirez that he was being
recorded. Toward the end of the interview, Huerta-Ramirez borrowed
a detective's cellphone to call his wife, and had a thirty-minute phone
conversation with her; only Huerta-Ramirez's side of the conversation
can be heard on the recording. The interview was played for the jury,
but because the cellphone conversation was entirely in Spanish, the
State provided a written transcript, which included a Spanish-toEnglish translation. The trial court told the jurors that they would be
given copies of the transcript, but instructed them that the taped

cellphone conversation itself was the evidence, not the transcript,
which was just there to assist them. During the cellphone conversation,
Huerta-Ramirez told his wife three times that he was ’fucked!’ He also
cursed Iose (Garcia), who implicated him.

13

Huerta-Ramirez at § 4.

In our case, when making a phone call from the Glynn County
Detention Center, the following recording occurs before the inmate begins
a conversation with the person called:

This call will be recorded and subject to monitoring at any time. Please
enter your personal ID number followed by the pound sign. [Personal
ID number entered] One moment. For a collect call, press 1. To place a
debit call, press 5. The current balance for your account is [amount].
Press 1 to place a call to anyone in the U.S., Canada, or Virgin Islands.
Please enter the 10 digit number you wish to call, followed by the
pound sign. [Phone number entered, phone rings, person answers]
Hello, this is a prepaid call from [inmate states name], an inmate at
Glynn County Detention Center with telephone service provided by
Paytel Communications. [Spanish version of same]. To accept this call,
press 3 now, to block all future calls, press 4. This call will be recorded
and subject to monitoring at any time. You may begin speaking now.
The warning does not inform either party who may ”monitor" the
recorded call ”at any time” or for what purpose. An inmate may find the

answer, however, in the Iail Handbook:

All calls made from any of the inmate phones are recorded and are

'

subject to being monitored by GCDC staff to detect illegal activities
and information obtained in the recordings may be used as evidence in
a court of law against you. Your usage of these phones shall constitute
consent to such monitoring.

GDCD Jail Handbook, p. 16.

14

Thus, the recorded warning at the outset of the phone call and the Jail
Handbook, read together, inform an inmate that the "GCDC staff” may
monitor the recorded phone call and indicates the purpose: ”to detect

illegal activities.” This warning makes it clear that the jail exercises its
institutional duty to maintain security and safety by notifying inmates that

if they use the phone to commit new crimes, then their planning and
execution of those crimes on a recorded jail call may be used in court as

evidence against them. This warning, appropriate as it is to the legitimate
restraints a jail may impose on inmates, says nothing to an inmate about
the use to which his conversations may be put when discussing his pending
Charges over the phone.

Since it does not constitute an ”illegal activity” to

discuss one’s pending charges with whomever, but clearly refers to new

and distinct crimes, then this warning does not alert an inmate that

anything he may say about his pending case could be used against him in a
court of law.

Reading this warning in its proper context, moreover, clarifies that the
phrase following ”and” — ”and information in the recordings may be used
as evidence in a court of law against

you” — alerts inmates as to what may

happen to them as a result of ”the” recordings. The definite article "the”
15

requires an antecedent to know What specific recordings this phrase

indicates will be used against an inmate. That antecedent is clearly
contained in the phrase just before the conjunctive ”and" — ”illegal

activities.”
Since merely talking about one’s pending charges themselves is not

l

illegal, then it follows that the warning pertains to conversations that
themselves constitute ”illegal activities” or the planning of them. The

activities that could fall within this proscribed category of jail phone talk
can be as creative as the imagination of an inmate seeking to break the law

and could include everything from ordering contraband to be delivered to
the jail in a clandestine way— drugs, weapons, and the like — to discussing
a

plot to escape, to conspiracy to commit any number of other crimes. It

could, of course, include talk of new and distinct crimes in connection with
one’s pending charges, such as witness intimidation, destruction of

evidence, or embracery, for which an inmate could be separately charged.
In the case of recorded conversations of this type, the State would still have
to comply with all applicable rules of evidence, to include, but not limited

to, authenticity, relevance, and a non-character purpose pursuant to

OCGA

§ 244-404(b). But those are different conversations from legal conversations
16

about one’s case, such as comments about one’s defense strategy,

admissions and confessions, expressions of attitudes and beliefs about
one’s case that could be used against a defendant, and the like.

Returning to the analysis of the spousal privilege and its possible

waiver in Huerta-Ramirez, the Court first notes the spousal privilege is
every bit as protected as the attorney-client privilege:

[O]ur Supreme Court discussed admissions and communications
excluded from public policy, including communications between
husband and Wife, and communications between attorney and client,
and noted that ’[i]t will be perceived that the same rule that applies to
communications between husband and wife also applies to
communications between attorney and client.’
Huerta-Ramirez at § 4, quoting Cocroft v. Cocroft, 158 Ga. 714, 719 (3),
124 S.E. 346 (1924).

In this case, as indicated above in footnote 7, the Glynn County
Detention Center received the phone numbers for all those who fall within
the attorney-client privilege and assured the defense that the computer

system is sophisticated enough that when the inmate dials one of these

privileged numbers, the phone call is not recorded or monitored at all by
anybody at any time.9

9

No such concession was requested or made for phone calls between Greg McMichael and

his wife, but that still does not constitute a waiver.
17

It is worthwhile to quote Huerta-Ramirez at length:

Citing to Cocroft, the Supreme Court in Rogers v. State, 290 Ga. 18 (717
SE2d 629) (2011), rejected the appellant's argument that the trial court
erred in admitting a recording capturing a three-way telephone
conversation the appellant placed from jail While awaiting trial

between himself, his girlfriend, and his attorney because the recording
violated his attorney-client privilege. Id. at 20 (2). Noting that the
privilege does not extend to situations in which third parties are
present for attorney-client discussions, the Court found no evidence
that the appellant‘s conversation with his attorney could be considered
confidential because it was initiated as a three—way call, and the
evidence showed that the appellant's girlfriend heard the conversation.
Id. The Court affirmed the trial court's admission of the recording,
recognizing the ’rule that communications between an attorney and
client in the presence of third persons or of the adverse party are not
Within the prohibition against testimony regarding the
communication.’ (Citation and punctuation omitted.) Id. We glean
from these cases that the rule applicable to attorney-client
communications applies equally to the marital/ spousal privilege.
Accordingly, similar to Rogers, in this case, Huerta—Ramirez's cellphone
call to his wife while in the custodial interview room was not a
confidential communication protected by OCGA § 24-5-501 (a) (1)
because it was made after Huerta-Ramirez specifically acknowledged
to detectives during the interview that he was being recorded, was also
told that the interview was being recorded, and was using the
detective's cellphone; it is of no consequence that the detective closed
the door to the interview room, leaving Huerta-Ramirez alone. In any
event, even if the trial court erred in admitting the recording, the error
was harmless given that Huerta-Ramirez admitted during the
interview with detectives to his participation in the robberies,
confirming the detectives' statements that Huerta-Ramirez stayed in
the vehicle and acted as the lookout and took a ’smaller cut’ of the
stolen goods, while ’Jose and Enrique' went inside the homes.
Huerta-Ramirez at § 4 (emphasis added).

18

The phrase "even if the trial court erred in admitting the recording”
indicates that the Court of Appeals lacked an exact opinion on point from
appellate case law. Thus, the Court analogized the waiver effectuated by
the presence of a third party during an otherwise privileged
.

communication to the possible waiver (”even if”) effectuated by conducting
an otherwise privileged communication while being recorded by law

enforcement. This appears to make this issue in our setting a case of first

impression.

This Court should exclude all spousal phone calls in this case because
here, unlike in Huerta-Ramirez, the purpose for which these phone calls

between the McMichaels are being recorded, so GregMcMichael has been

notified by the Jail Handbook, is to detect ”illegal activity” in furtherance
of legitimate security concerns by the detention center. Illegal activity is not
a protected

privileged communication anyway. In Huerta-Ramirez by

contrast, Huerta-Ramirez had waived Miranda and submitted himself to

interrogation by law enforcement in a pending investigation. Even that, as
the Court of Appeals acknowledges in its ”even if” hedge, may not

constitute an effective waiver of the spousal privilege, saving the trial court
a reversal in Huerta-Ramirez only because of a ”harmless error" finding.
19

In this case, therefore, we submit that it would be error for this Court
to allow the State to use at trial any communications between Greg

McMichael and his wife on the theory that the recorded warning and the

Jail Handbook mean that any time an inmate calls his or her spouse on the
jail phone, the spousal privilege has been waived. On balance, public

policy behind preserving the privileged nature of communications between
married people when one of them is being held in custody before trial,

while still presumed to be innocent, outweighs evisceration of that
privilege in deference to the State’s interest in incriminating a defendant at
trial with conversations he had with his spouse on a jail phone.

E.

The Use of Recorded Jail Phone Calls Violates the
Defendants’ ”Limited but Legitimate Expectation of Privacy"
Under the Fourth Amendment and the Georgia Constitution.

While case law in Georgia established in 200710 that an inmate has no
legitimate expectation of privacy in the contents of outbound recorded jail
phone calls, that ruling by the Supreme Court of Georgia fails to draw a

necessary distinction between, on the one hand, an inmate’s lack of an
expectation of privacy in the use of recorded phone calls by the institution

detaining him when the content of those calls invokes the legitimate
1°

Preston v. State, 282 Ga. 210, 647 S.E.2d 260 [2007).

20

security interests of the jail and, on the other hand, a ”limited but
legitimate expectation of privacy”11 in the content of phone calls that in no

way invoke legitimate security interests. When deciding Preston in 2007,
the Supreme Court of Georgia noted that at that time there was ”no

Georgia authority directly on point,” so the Court looked to federal courts
and appellate courts of other states, citing four persuasive opinions from
those other jurisdictions in reaching its conclusion. Preston at 213.

Since it is possible to discriminate between phone calls that raise

legitimate security interests for the jail and phone calls that are benign or

involve an inmate discussing his pending case in a legal manner, the better
basis upon which to analyze the privacy issue can be found in cases

involving warrantless searches of an inmate’s mail and jail cell. In Davis v.
State, 837 S.E.2d 817 (January 13, 2020), the Supreme Court evaluated the

privacy expectations of an inmate against whom the State used an
incriminating letter at trial that the inmate had written to his girlfriend. The
trial court admitted the letter, and the Supreme Court upheld the ruling,

but did so because when Carlton Davis, the inmate, sent the letter out of
the jail he addressed it to an undeliverable address and he put a fake name
11

Leslie v. State, 301 Ga. 882, 887, 804 S.E.2d 351 (2017).
21

in the sender’s place on the envelope. When it was returned to the jail, the

jailer Who intended to return it to the sender could not locate in the jail
database the ”Jerome Smith" who purportedly sent the letter. Thus, she

opened it to read it to determine Who actually wrote it. The trial court

ruled, and the Supreme Court agreed, that "’any expectation of privacy by
this defendant, if he in fact did mail this letter, was waived when he put

somebody else’s name on the address,’ and that, ’as a security and

administrative process of the jail,’ jail personnel ’had a right to open the
letter to determine who it should be returned to.’” Davis at 823.

The Supreme Court then engaged in this analysis of privacy under
circumstances germane to our case:

'A pre-trial detainee’s Fourth Amendment expectation of privacy in his

cell and personal effects ’is necessarily diminished.’ Leslie v. State, 301
Ga. 882, 887, 804 S.E.2d 351 (2017) (quoting Thomas v. State, 263 Ga. 85,
87, 428 S.E.2d 564 (1993)); see Armstead v. State, 293 Ga. 243, 246, 744
S.E.2d 774 (2013) (’Pretrial detainees have a substantially diminished
expectation of privacy for purposes of the Fourth Amendment’).
’Consequently, items found during searches conducted for security
and maintenance purposes are not within the scope of protection of the
Fourth Amendment.’ Leslie, 301 Ga. at 887, 804 S.E.2d 351; see also State
v. Henderson, 271 Ga. 264, 266, 517 S.E.2d 61 (1999) (’[Our prior case
law] thus stands for the proposition that the Fourth Amendment does
not apply to a search by jail officials of a pre-trial detainee’s cell for
security and maintenance purposes.’). ’However, where a search is not
initiatedfor legitimate prison objectives, but instead is instigated by
the Statefor the purposes of bolstering the prosecution's case against
22

a pretrial detainee, then the pre-trial detainee ’retains a limited but
legitimate expectation ofprivacy' and is protectedfrom an
unreasonable search.’ Leslie, 301 Ga. at 887, 804 S.E.2d 351 (quoting
Henderson, 271 Ga. at 266, 517 S.E.2d 61).

Davis at 823 (emphasis added).
Facts must be determined at an evidentiary hearing on this motion in
order to establish how recorded phone calls in the possession of the

detention center, which do not raise legitimate security concerns, then end

up in the possession of the prosecuting attorney later to be used ”for the
purposes of bolstering the prosecution’s case against a pretrial detainee.”

The defense acknowledges that this Court will be bound by the ruling
of the Supreme Court in the Preston case. But, the argument here turns on
the precept of a ”limited but legitimate expectation of privacy” that has

previously not been considered in this exact setting. Each basis upon which
the defendants here seek exclusion of their recorded jail calls can stand or

fall separately, however. Thus, a ruling against the defendants on this
Fourth Amendment argument does not mean that the Court is prohibited
from granting the motion on the limited ground set forth here or on other

grounds argued elsewhere in this motion. By raising this Fourth

Amendment issue in this way, it this Court denies this basis for relief, then

23

the defendants have preserved the issue for possible later review by the

Supreme Court of Georgia, or, beyond that, since the argument invokes
federal law, then later by federal courts in a petition for writ of habeas
corpus.

CONCLUSION
For the reasons provided in this motion, this Court should exclude
from use at trial all recorded phone calls made by the McMichaels from the

Glynn County Detention Center Where they are being detained pending
trial.
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