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IN THE SUPERIOR COURT OF GLYNN COUNTY
STATE OF GEORGIA

CLERK SUPER'OR COURT

STATE OF GEORGIA
v.

:

INDICTMENT NO.
CR-2000433

TRAVIS MCMICHAEL,
GREG MCMICHAEL,
Defendants.
4.3

MOTION TO LIMIT QUANTITY AND CONTENT OF
”IN LIFE” PHOTOGRAPHS
AND TO RESTRICT THE MANNER OF INTRODUCTION
Travis and Greg McMichael move this Court to limit the number of

”in life” photographs to one, limit the content of any such photograph to
the decedent alone, and to require a nonrelated Witness to identify the

person depicted in the one photograph. In support of this motion, the

McMichaels offer the following:
1.

One element of murder requires the State to prove beyond a
reasonable doubt that the defendants caused the death of a human being.

OCGA § 16-5-1. A photograph of the decedent When living, an ”in life”

photograph, may be relevant ”to prove an element of the corpus delicti,
that is, that the person alleged to have been killed is actually dead.”
Sizemore v. State, 251 Ga. 867, 868 (2), 310 S.E.2d 227 (1984).
2.

The probative value of proving its case in this manner, however, is

”tenuous” and can be easily ”subsumed by the substantial prejudicial
impact” caused by the number of photographs admitted, the content of
those photographs, and which witness the State uses to introduce this

evidence. Ragan v. State, 299 Ga. 828, 832, 792 S.E.2d 342 (2016).
3.

If the Court finds that an in life photograph is relevant, pursuant to

OCGA § 24-4-401, then the Court must balance the photograph offered into
evidence against ”the danger of unfair prejudice” to determine whether
such danger ”substantially outweighs” the probative value of the evidence.

OCGA § 24-4-403. ”The ’major function’ of Rule 403 is to ’exclud[e] matter
of scant or cumulative probative force, dragged in by the heels for the sake
of its prejudicial effect.” Hood v. State, 299 Ga. 95, 103 (4), 786 S.E.2d 648
(2016), quoted in Ragan v. State, at 832.

4.

Thus, in assessing Whether trial courts strike the right balance in
murder cases Where the State seeks to introduce photographs of a decedent

in life, the prudent course is for the trial court to admit only one such
photograph. See Ragan at 833, Where the Supreme Court held that it was
error to introduceve

photographs of the decedent.
5.

In addition, ”every effort should be made to proffer a photograph of
the [decedent]1 alone.” Boyd v. State, 284 Ga. 46, 48 (2), 663 S.E.2d 218
(2008). By now, most of America has Viewed a photograph of Ahmaud

Arbery, alone, dressed in a tuxedo, With a beautiful smile, which, we
conjecture, is the very photograph the State will seek to introduce at trial.

Thus, ”every effort” to find a photograph of Mr. Arbery depicted alone
should be easily accomplished.

The Supreme Court used the term “victim” here because, so we can presume, the
defendant had been convicted of murder. In a separate motion, we move this Court to
exclude the term "victim" from the case to give full weight to the presumption of innocence
by refusing to use terms that eviscerate it and thereby shift the burden to the defendants.
1

6.

The ”better practice,” moreover, when seeking to introduce a
photograph in life, ”is to not permit a victim’s family member to identify
the victim Where other[,] nonrelated Witnesses are able to do so.” Flowers v.
State, 275 Ga. 592, 594(4), 571 S.E.2d 381 (2002). In Ragan, the trial court

allowed the State to introduce five photographs of the victim, alone and

with her children, through her surviving husband, who was also a victim
in the case. ”With no serious question as to the Victim's existence or
identity, any probative value of the photographs was outweighed by the

cumulative prejudicial effect therefrom, and the trial court erred when it
admitted the photographs.” Ragcm at 833. ”The purpose of this Court‘s
cautions regarding having a family member identify a photograph of the

victim in life is the risk of a family member’s emotional outburst during
trial.” Glenn v. State, 296 Ga. 509, 769 S.E.2d 291 (2015).

THEREFORE, this Court should limit the State to one photograph of
Ahmaud Arbery in life, depicted alone, and to be introduced by a
nonrelated witness to avoid creating cumulative prejudicial error in the

trial of this case.
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