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v.
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WILLIAM R BRYAN,
Defendants.
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STATE OF GEORGIA
Case No. CR2000433

ORDER ON DEFENDANTS’ DEMURRERS
led

Travis McMichael and Greg McMichael (jointly referred to as the “McMichaels")
two special demurrers on August 6, 2020. Defendant William R. Bryan
(“Bryan")

adopted the McMichaels' special demurrers on the same day. The First Special Demurrer

seeks to quash Count

of the indictment as fatally defective in that it fails to comport with
the requirements of due process and fails to protect the Defendants against double
1

jeopardy. The Second Special Demurrer seeks to quash Count 9 of the indictment as it
is fails to be perfect in form and substance because it is duplicitous. The State filed

responses to the McMichaels' demurrers on August 31, 2020.
On August 6, 2020 Defendant Bryan led his own special demurrers claiming the
indictment is defective because (1) the indictment does not bear the signature of the
District Attorney Pro Tempore, (2) the indictment fails to set forth the full name of

defendant Bryan, (3) various grand jurors names are not crossed out. (4) the name of the
alleged victim is not sufficiently set forth, (5) Count 7 fails to sufficiently set forth the
manner in which the Defendants assaulted the alleged victim, (6) Counts 8 and 9 fail to

allege with sufcient

specificity how the alleged victim was "confined and detained", (7)
Counts 8 and 9 are defective in that they contain surplusage, and (8) the entire indictment
is defective in that the words "Judge Timothy R. Walmsiey" are printed at the top of the
rst

page for no apparent or stated reason. As with the McMichaels’ demurrers, the State

responded to Bryan’s special demurrers on August 31, 2020.
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COURT

After reading and considering the special demurrers, all argument, evidence of

DENIES each demurrer individually.
ANALYSIS 0F SPECIAL DEMURRERS

record, and the applicable law, the Court

The Georgia appellate courts have routinely held that "[a] special demurrer merely
objects to the form of an indictment and seeks more information or greater specificity
about the offense charged

.

.

.

Once a defendant has timely filed a special demurrer, he

or she is entitled to an indictment perfect in form and substance. State v. Wilson, 318

Ga. App. 88, 92, 732 S.E.2d 330, 335-36 (2012) (emphasis included) (citations omitted).
However, every detail of the crime is not required.

The true test of the sufciency

of an indictment to withstand a special
demurrer "is not whether it could have been made more denite and certain,
but whether it contains the elements of the offense intended to be charged,
and sufficiently apprises the defendant of what he must be prepared to
meet, and, in case any other proceedings are taken against him for a similar
offense, whether the record shows with accuracy to what extent he may
plead a former acquittal or conviction."

State v. English, 276 Ga. 343, 346, 578 S.E.2d 413, 416 (2003) (citations omitted).
“When presented with a special demurrer, the Court should examine the indictment from
the perspective that the accused is innocent, for this is what the law presumes.

Nevertheless, the language of an indictment is to be interpreted liberally in favor of the
State, while the accused's objections to the indictment, as presented in a special
demurrer, are strictly construed against the accused," State v. Corhen, 306 Ga. App. 495,

497, 700 S.E.2d 912, 916 (201 0). ln so viewing the indictment, the Court nds
1.

as follows:

McMichael’s First Special Demurrer
Count

1

of the indictment charges Malice Murder the elements of which are: (1) a

person (2) unlawfully, and (3) with malice aforethought (a) express, or (b) implied (4)

causes the death of another human being. For the purpose of the First Special Demurrer
the pertinent language of the charge is as follows:
for that [the Defendants]

on or about the 23'“ day of February, 2020,

did unlawfully, with malice aforethought, cause the death ofAhmaud Arbery,
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a human being, by unlawfully chasing him through the public
roadways of
the Satilla Shores neighborhood in pickup trucks and
shooting him with a

shotgun, contrary to the laws of [the State of Georgia]
Defendants argue that Count 1 is fatally defective and should be
quashed because it
alleges two distinct crimes. More specifically. Defendants claim the State’s allegation
about “unlawfully chasing [Arbery]" in pickup trucks introduces an
unspecified separate
crime in Count 1.

The Court disagrees and

nds

that Count

1

survives a special demurrer. Count

1

avers that the Malice Murder of Ahmaud Arbery was completed
“by unlawfully chasing
him through the public roadways of the Satilla Shores
neighborhood in pickup trucks and
shooting him with a shotgun.” The language complained of is descriptive language as to
how the crime of Malice Murder was allegedly committed. This
greater specicity does
not make the claim defective. (See State v. Wyatt, 295 Ga. 257, 759 S.E.2d 500

(2014),

in which the court

discusses

in footnote 7 that "the

State may of course choose to allege

the manner in which the [alleged crime] was committed with
greater specificity, and in
such cases a special demurrer could be easily denied. The
State, however, must take

care to allege only those details that

is prepared to prove at trial") ln sum,
language
describing how the Defendants committed the crime of murder in an indictment is not a
it

“harmful defect" nor a “material defect".

However, the State’s language could be read to infer that a law was violated during
the "chase”. lt is well held that “[m]ere surplusage does not amount to
duplicity; and
where a count charges one offense, and defectively charges another, the latter
charge
may be rejected as surplusage.

Outz v. State, 154 Ga. 542, 542, 114 S.E. 707, 708

(1922); State v. Corhen, 306 Ga. App. 495, 499, 700 S.E.2d 912, 917 (2010)(“Mere
surplusage will not vitiate an indictment, and need not be established in proof. The
material facts which constitute the offense charged must be stated and
they must be
proved in evidence. But allegations not essential to such purpose, which might be entirely
omitted without affecting the charge and without detriment to the
indictment, are

considered as mere surplusage, and may be disregarded
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in

evidence"). Accordingly, the

Court nds

the word “unlawfully" in Count

1

of the indictment surplusage and

ORDERS

the surplusage to be redacted from the indictment. Based on the above, Defendants’
First Special Demurrer is DENIED, in part.
2. McMichaels’ Second

Special Demurrer

Count 9 of the indictment charges Criminal Attempt to Commit a
Felony (False
of
which
the
elements of the attempt are: (1) A person who (2) with intent
Imprisonment)
to commit a specific crime (3) performs any act (4) which
(act) constitutes a substantial
step toward the commission of that crime. O.C.G.A. § 16-4-1. The elements of False

Imprisonment are: (1)

A person (2)

violation of the personal liberty of another (3)
arrests, confines or detains such person (4) without legal authority. O.C.G.A. § 16-5-41 .
in

For the purpose of the Second Special Demurrer the pertinent
language of the charge is
as follows:

[The Defendants] on or about the 23rd day of February, 2020, did
knowingly and intentionally attempt to commit the crime of false
in that the said accused did perform acts which constitute
imprisonment
a substantial step toward the commission ofsaid crime, to wit: said accused
did, in violation of the personal liberty of Ahmaud Arbery, unlawful/y chase

Ahmaud Arbery through the public roadways of the Satilla Shores
neighborhood in pickup trucks and did attempt to conne
and detain
Ahmaud Arbery without legal authority on Burford Drive using a Ford F-1 50
pickup truck and a Chevy Silverado pickup truck, contrary to the laws [of the
State of Georgia].
Defendants argue that Count 9 is fatally defective because it fails to be perfect in
form and substance because it is duplicitous.‘ More
Defendants argue that
specically,
the charge inappropriately alleges both a completed crime and an
attempted crime, which
in turn deprives them of due process by
appearing to charge a separate and distinct crime
in a count that

already alleges an attempt to detain and conne

Ahmaud Arbery by using

Duplicity is the technical fault in pleading of uniting two or more offenses in the same count of an
indictment. State v. Corhen, supra.
1
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pickup trucks.

The alleged “completed crime" being that the Defendants “unlawfully

chas[ed] Ahmaud Arbery in pickup trucks", and the alleged "attempted crime" being the
“attempt to conne and detain Ahmaud Arbery without legal authority on Burford Road
using a Ford F-150 pickup truck and a Chevy Silverado pickup truck".

The Defendants’ objections to Count 9 fail as the complained of language merely
alleges two separate acts, both of which could constitute a substantial step toward false
imprisonment. To be sure, the indictment noties

alleges were “substantial steps"

in

the Defendants of the act(s) the State

Defendants’ attempt to “arrest, confine or detain"

Arbery. The conjunctive charge is clearly identied

by the State’s use of "and" as

it is

used to identify two ways the Defendants allegedly attempted to falsely imprison Arbery.
“[then a defendant is charged, as in this case, with the violation of a criminal statute
containing disjunctively several ways or methods a crime may be committed, proof of any
one of which is sufcient to constitute the crime, the indictment, in order to be good as

against special demurrer, must charge such ways or methods conjunctively if it charges
more than one of them," Cotman v. State, 342 Ga. App 569, 580, 804 S.E.2d 672, 681
(2017). The Court finds that because Count 9 of the indictment informs the Defendants
of the crime charged so that they can prepare a defense and safeguard against double

jeopardy,

it

is sufficient to satisfy due process and withstand special demurrer.

Accordingly, Defendants' Second Special Demurrer is DENIED.
3. Defendant William Roderick

Bryan’s Demurrers

First, the Court notes that Bryan raised two general demurrers (1) the indictment
failed to charge Bryan with any illegal offense; and (2) the indictment fails to sufciently

set forth the charges.

However, since neither claim is specified the Court denies the

general demurrers as vague and unsupported.

In

his August 6, 2020 ling

Bryan also

raised six (6) special demurrers, each is addressed individually below:

a. The indictment does not bear the signature of the District Attorney Pro

Tempore.
"An indictment not signed by the solicitor-general is not subject to attack by the

accused because not so signed. Sufcient
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authentication of a paper, as an indictment by

the grand jury, may be made by an entry thereon of the words ‘True bill', signed by the
foreman of that body." Ellison v. State, 82 Ga. App. 760, 760, 62 S.E.2d 407, 408 (1950);

See also Brown v. State, 177 Ga. App. 284, 291, 339 S.E.2d 332, 340 (1985). The
Defendant cites no Georgia authority to the contrary. Furthermore. the Defendant has
known about the appointment of Ms. Holmes for a considerable period of time. In fact,
he moved earlier in the case for her removal. Finally, Defendant has not demonstrated

any prejudice based upon this claim. Accordingly, Defendant Bryan’s special demurrer
is DENIED.
b. The indictment

fails to set forth Defendant Bryan’s full name.

Defendant cites to no statutory or case law to support his position his full name is
required, nor does he allege that he is not the “William R. Bryan" listed in the indictment.

“[T]he law does not regard the middle name or the middle initial of a person as material
unless it is shown that there are two persons of the same first name and surname,”
Gresham v. State, 216 Ga. 106, 109, 115 S.E.2d 191, 193-94 (1960).
Defendant Bryan's special demurrer is DENIED.

Accordingly,

c. The names of various grand jurors have not been crossed out properly
on the indictment.
Defendant cites to no statutory or case law to support his position that the names
of the grand jurors not being properly crossed out is a due process violation. Woodring
yita_te_, 130 Ga. App. 247, 202 S.E.2d 696 (1973) discusses the striking through of grand
juror names and holds that as long as the grand jury was comprised of not more than

twenty-three or less than sixteen, an indictment is deemed to be lawfully returned even if
it is not clear why or when jurors names were crossed through. In the case sub
judice,

twenty-six grand jurors are listed,

ve

names are crossed out, leaving twenty-one grand

jurors. Accordingly, Defendant Bryan’s special demurrer is DENIED.

d. The name of the alleged Victim is not sufficiently set forth in the

indictment.
Defendant cites to no statutory or case law to support his position that the full name
of the alleged victim needs to be set forth completely. “[T]he law does not regard the
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middle name or the middle initial of a person as material unless it is shown that there are
two persons of the same first name and surname," Gresham v. State, 216 Ga. 106, 109,
115 S.E.2d 191, 193—94 (1960). Accordingly, Defendant Bryan's special demurrer is

DENIED.
e. Counts Three and Seven are defective in that they fail to
sufciently
set forth the manner in which vehicles were used to commit an

aggravated assault.
Defendant concedes that a motor vehicle may, in fact, be deadly weapon when
used offensively against another, but claims the charge is defective because it lacks
“meaningful information” on how the vehicle was used.

As addressed above

in “1.

McMichaels’ First Special Demurrer”, the Georgia Supreme Court has explained that the
indictment need not say how the defendant used the weapon or object to survive a special
demurrer. (State v. Wyatt, 295 Ga. 257, 261, 759 S.E.2d 500, 505 (2014).)
Accordingly,
Defendant Bryan’s special demurrer is DENIED.
f.

Counts Eight and Nine are defective in that they fail to allege with
sufcient
how the alleged victim was “conned
and
specicity
detained”.

Forfalse imprisonmentto exist, there must be detention orconnement.

The

State alleges the Defendants used vehicles to confine and detain Arbery. Defendant
Bryan alleges that the words “confine and detain”, as used in the indictment, are not
sufcient

to apprise these defendants of what they must defend against at trial.

This

Court, as well as Georgia appellate courts, disagrees with Defendant Bryan‘s position.

As the Supreme Court of Georgia has discussed

in

Alexander v. State, 279 Ga. 683, 686,

620 S.E.2d 792, 795 (2005),

The word “confine" has a commonly understood meaning which would place
a person of common intelligence on notice of the prohibited acts. For
example, Webster's Ninth New Collegiate Dictionary defines “confine" as
follows: “1. To hold within a location
2. To keep within limits." In turn,
Black's Law Dictionary, Sixth Edition, denes the term confinement in a
similar manner as: “shut in" or “imprisoned.”
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The term being easily understood and providing proper notice. it is for the jury to decide
if the detention amounted to false imprisonment. Pierce v. State, 301 Ga. App. 167. 169,
687 S.E.2d 185, 190 (2009). Accordingly, Defendant Bryan’s special demurrer is

DENIED.
g. Counts Eight and Nine are defective in that they contain surplusage.
Defendant states that “'chasing' someone with a pickup truck, even if proven, is
neither a crime nor a substantial step towards the commission of a crime" and therefore

the language in Counts Eight and Nine is surplusage. However, Defendant Bryan fails to
cite to any statutory or case law in which to support his position. The Court notes,

however, that chasing someone with a vehicle can be considered aggravated assault.

See Talley v. State, 164 Ga. App. 150, 296 S.E.2d 173 (1982). Accordingly, Defendant
Bryan's special demurrer is DENIED.
h. The entire indictment is defective

because the words “Judge Timothy
R. Walmsley” are printed at the top of first page of the indictment for
no apparent or stated reason.

Defendant cites to no statutory or case law to support his position that this was
prejudicial or improper. Accordingly, Defendant Bryan’s special demurrer is DENIED.

SO ORDERED, this

qt day of December, 2020.

‘CZQ

Timothy R. Walmsley, Judge
Superior Court, State of Ge rgia

cc:

Attorneys of Record
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