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SUPPLEMENT TO MOTION FOR BOND
Unique among the ﬁndings
hearings and a

trial,

a

to be

made by

a fact-finder in motions

bond hearing calls upon the court to

predict a

person’s future behavior. In particular, the evidence presented requires the
court to predict whether a person will

and Whether the person,
prediction

itself,

if

show up

released, Will abide

to be reliable,

for court

when required

by the laws of

the point of arrest

to

show

a

life

society.

The

must be based upon facts established

regarding the person’s past—whether the accused lived his

life

well

up

to

and possesses the character and reputation among others

well-lived,

whether he has roots

deep, and, t0 the point of this

in the

y.

community that run

memorandum, whether an assessment of

relevant allegations laid against the person in the case that led to his arrest
in the first place

The

can predict future bad behavior sufﬁcient t0 deny bond.

original

Motion

for

one's character, reputation,

supplemental

Bond covered

and roots

the law related to the place of

in granting bond.

The focus of this

memorandum is upon the nature of that ”assessment”

of the

underlying allegations in the case at hand for the purpose of granting or

denying bond. In particular,

this

memorandum clarifies and resolves the

apparent tension between well-settled principles of law, namely, on the one
hand, that the defendant in a bond hearing
the charges against

is

presumed

to

be innocent of

him in the case that brings him to court asking for a

bond, but, on the other hand, that the underlying allegations

may be

introduced by the State and considered by the court in making the
prediction Whether the defendant poses a significant risk of ﬂight or a
significant danger to the

community and

the administration of justice}

1

In co-defendant William R. Bryan’s bond hearing, for example, the court accepted into
evidence by way of a preliminary hearing transcript several factual allegations concerning
the underlying charges, then used those facts to predict that Bryan would fail to show up
for court and would pose a danger to the community and to the administration ofjustice

because, in part, this court found as a matter of fact, apparently by a preponderance of the
evidence, that [1) Bryan obstructed justice by failing to call 911, instead, using his phone to
video record portions of the incident; (2) Bryan used his pickup truck to chase an unarmed

man who was on foot; [3] forensic evidence showed that a palm print and a dent on Bryan's
truck supports a ﬁnding that Bryan went so far as to attempt to restrain Arbery with his
pickup truck; (4) Bryan engaged in conversation with the McMichaels immediately after

This tension

would not exist,

of course,

practice in our state that a judge deciding

if it

was both the

bond was required

rule

to

and the

do so

without knowing either What charges have been broﬁght against the

person or any of the underlying alleged

facts,

leaving the court to consider

only the person’s character, reputation, and roots, including his criminal
history. In short,

if

the "presumption of innocence” at the stage of a

bond

hearing meant that nothing about the alleged facts of the underlying case

could be considered at
later

found

guilty,

all,

then no tension would exist at

principles because they

result, this

including the severity of potential punishment

would not both be

memorandum would be

Georgia. In every single
learns both

bond

what the accused

or,

as in this case,

between these legal

in play at a

bond

unnecessary. But, that

is

hearing.

As

a

not the law in

hearing, under our current law, a judge

is

charged with, the potential sentence

convicted, and, in most cases, hears

warrant

all

some

if

if

of the facts alleged in an arrest

an indictment.

the shooting; and [5] between the shooting and the arrests some months later, Bryan
maintained contact with the McMichaels in some way that led to one of Bryan’s co-

defendants to refer to him as an "ally“ in a phone recording. See State
Bryan, Indictment CR 2000433, Order Denying Bond, July 21, 2020.

v.

William Roderick

The Tension Between the Presumption of Innocence and the Proof
of the Underlying Charges in the Case Can Be Resolved

I.

Georgia law

is

clear in holding that the ”defendant’s guilt or

innocence of the underlying Charge

is

not an issue at the bail hearing,

especially since the defendant enters the proceeding cloaked with a

presumption of innocence.” In a similar way, the United States Supreme
Court agrees, by holding that ”[u]nless

[the] right to bail

before

trial is

preserved, the presumption of innocence, secured only after centuries of

would

struggle,

lose

its

meaning.”3

Georgia law, however, authorizes the court to consider,
granting 0r denying bond, the "seriousness of the offense.”
the

amount of bail,

accused,

if

the judge

freed, Will

appear

is

roughly,

if

at trial; other factors to

be considered include

Cowards

3

Stack

v.

and reputation” (emphasis added).4

weigh

In a phrase that

in the balance the "signiﬁcant incarceration” a

266 Ga. 191, 465 S.E.Zd 677 [1996).
342 U.S. 1. 4, 72 S.Ct. 1, 3, 96 L.Ed. 3 (1951].
State, 399 S.E.Zd 283, 284. 197 Ga.App. 693 (1990]

v.

and the

State,

Boyle,

4Howard v.

is

not exactly, the same in meaning, Georgia law also authorizes

the Court to

2

”When ﬁxing

to consider chieﬂy the probability that the

the accused’s ability to pay, the seriousness of the offense,

accused’s character

When

(cits.

omitted).

defendant faces

”if

convicted.”5 ”Seriousness of the offense”

”significant incarceration

the

if

convicted"

amount to

the

and

same meaning,

since

measure of ”seriousness” turns 0n the length of imprisonment one

faces

if

convicted.

part-—- that

The critical condition precedent— the

”if

convicted”

gives weight to the possibility of ”significant incarceration”

course, the likelihood, or not, of conviction, as

is,

of

measured by the

preponderance of the evidence standard, not the reasonable doubt
standard.

”Seriousness of the offense”

and not
peace,

t0

relative to potential

punishment faced

how society may regard the nature 0f an offense relative to the

good

order,

and dignity of the community. After

the inﬂuence of alcohol

need

is

is

a serious offense

for protection against the potential

all,

driving under

When measured by

society’s

danger that driving intoxicated

poses t0 innocent motorists and pedestrians. By contrast, in the context 0f
the pre-trial

bond

cases

where ”seriousness

of the offense" arises as a

consideration for or against bond, seriousness

5After considering Constantine's

Supreme

is

relative to the length of

community ties and health problems, the Georgia

Court, in afﬁrming the trial court's denial of bond, wrote:

"On the other hand,

Constantino has now been indicted on 16 counts of criminal activity that may result in
signiﬁcant incarceration if he is convicted." Constantino v. Warren, 285 Ga. 851, 684
S.E.Zd 601,

604 [2009) [emphasis added].

incarceration one faces,

Which

is

why it becomes a factor when assessing

the accused’s risk of ﬂight.

The tension created

at a

bond hearing,

therefore, laid bare in the

related nest of questions below, requires a resolution,

memorandum sets
o

which

this

out to do:

How can the court presume the accused to be innocent of the
underlying charges while at the same time admitting facts
into the bond hearing in support of those underlying
charges?

o

Likewise, how can the court presume innocence while also
considering the seriousness of the offense (i.e., length of
sentence if convicted)?

o

In other words,
potential
or

more

how can the court use the alleged facts and

punishment to conclude that the accused poses one

of the statutory risks in significant proportion to

bond, all while preserving the defendant’s
presumption of innocence?

justify a denial of

The short answer
removed,

if it is

is this:

removed

doubt of the defendant’s
the removal of

all

at

The presumption

all,

by

a finding at

guilt remains.

of innocence can only be

trial

that

no reasonable

Put another way, nothing short of

reasonable doubt of the defendant’s guilt at

trial

can

eviscerate the presumption of innocence. But, since ”reasonable doubt" is

not the standard of proof at a bond hearing, the presumption of innocence

remains attached. The standard of proof
State, is that the

at a

bond

hearing, laid

upon

defendant poses one or more of the statutory risks of

ﬂight, danger, or obstruction

”by a preponderance of the evidence.”

”'Preponderance of evidence’ means that superior weight of evidence
the issues involved, which, while not
a reasonable doubt,

mind to one
If

the

is

enough

t0 free the

upon

mind wholly from

yet sufficient to incline a reasonable

and impartial

side of the issue rather than to the other.”7

the State chooses, therefore, to use

allegations of fact in the case for

some

of the underlying

which the defendant

is

seeking release on

bond, then the State must prove by a preponderance 0f the evidence both
the existence of those facts and that they are sufficiently predictive of
similar future behavior

that

by the defendant such that a finding can be justified

he poses one or more of the statutory

as set out in

OCGA § 17-6-1(e)(1)(A)—(D).

The State’s

proof,

existence of the fact

it

and

the statutory

bond risks.

5Ayala

262

7

v.

State,

risks, in significant proportion,

OCGA § 24-1-1[5).

should be emphasized, must establish both the

its

predictive

After

Ga. 704, 705.

425

all,

power

as related to

one or more of

proving by a preponderance of the

S.E.Zd

282 [1993].

evidence that the event occurred on a Sunday, or that a pickup truck
involved was white, are immaterial facts unless and until the State shows,
if it

can, that they are material precisely because of their

power

future behavior under one of the four statutory risks in the
follows, also, that the defendant

evidence of the underlying

bond hearing,
rebutting

its

either

power

must be allowed

facts that the State

statute. It

to attempt to rebut

may choose

to predict future

to present at a

fact,

behavior related to release on bond.

bond

is

preponderance of the evidence,

the defendant’s rebuttal need not consist of a ”trial

on

the merits regarding

or a ”test of the strength of the State’s case for guilt,” since the

presumption of innocence attaches
issue.

bond

by refuting the existence of the fact or if it is a

Since the standard of proof at

guilt,”

to predict

The bond hearing is not
The determination

at a

bond hearing and

guilt is

not in

the place to try the cases

of whether there is evidence to

show beyond a

reasonable doubt that the defendant committed the alleged crimes
9

is

The exchange between the Court and Bryan's counsel at his bond hearing 0n July 17,
2020, combined with objections by the State, generated the necessity of this Memorandum,
since the critical distinction between the proper use offacts alleged in the underlying
charges and the rebuttal of them by the defendant seemed to have been missed. The Court
and the State both perceived Bryan to have sought the introduction of a variety of items of
evidence for the purpose of establishing reasonable doubt of Bryan's guilt. See Transcript,
pp. 52:13, 53:18, 54:4, 63:23, 66:11, 68:3, 98:23. The McMichaels concede thatguilt is not
at issue in a bond hearing. As this Memorandum will establish, however, there is a
legitimate purpose for both the introduction by the State of relevant facts alleged in the
underlying charges and the right to attempt to rebut those facts.

signiﬁcantly

more demanding and

determining Whether there

is

of a different focus than

a significant risk that the defendant Will

harm another, commit another

flee,

felony, or intimidate witnesses

The reasonable doubt standard and the significant
risk standard cannot be equated; and determining whether a specific
crime was committed reaches different issues than determining the
possibility of future bad conduct by the defendant.9

pending the

trial.

Nevertheless, and this

is critical,

meeting the

State’s

evidence of the

underlying allegations, even by a preponderance standard, requires a

defendant
well as

to test the State’s

whether the

possesses the

fact, if

power

proof of both the existence of the alleged

fact as

established by a preponderance of the evidence,

to predict future similar behavior, also to

be measured

by the preponderance standard.
So, for example,

if

the State offers evidence in an attempt to

a preponderance that the defendant chased

an unarmed

show by

man who was

running on foot by using a pickup truck and that the chasing was

performed with the criminal intent
assault

to falsely

and murder that unarmed man, and

imprison and ultimately

if

the State argues that this fact

has the ability to predict future dangerous behavior, then such an
allegation cannot stand uncontested, even at a

bond

preponderance standard. As another example,

9

Dickson

v.

State,

281 Ga.App. 539, 541, 636

S.E.Zd

if

hearing, even

on a

the State offers evidence

721 [2006).

that

when the McMichaels

first call

911, then,

evidence, there

preponderance,

how

The defendant,

pursue Arbery they did not

by a preponderance of the

that fact predicts that

if

t0

show, again by a

released

on bond that the

significant risk of ﬂight, danger, or obstruction.

in carrying his

entitled to pre-trial release

more

to

remains the State’s burden

McMichaels would pose a

of one or

house

this fact is established

if

still

left their

burden

on bail, and

of the statutory risks,

of production that

to defeat the State’s

by a preponderance

he

is

burden of proof

of the evidence,

must, as a matter of due process, be allowed to answer allegations of fact

and the prediction of future behavior
need not be the
State’s

burden

full

to

be drawn from them. That answer

answer that would be required in an

of proof at trial to

must be an answer, however,

show

guilt

sufficient in

effort to defeat the

beyond a reasonable doubt.

It

weight to address the lower

preponderance standard.

By way

of analogy

t0 look at the federal Bail

introduce

and

for its persuasive weight,

Reform Act on the

instructive here

issue of the State’s ability t0

facts, especially as related to future

10

it is

dangerousness, and the

defendant's right to attempt to rebut those facts“) The Bail Reform Act
bears

many similarities

to bail procedures in

Georgia law. In upholding the

Act as constitutional, the United States Supreme Court noted:

Under the

Bail

Reform Act, the procedures by Which a judicial

officer evaluates the likelihood of future

dangerousness are

designed t0 further the accuracy of that determination.
Detainees have a right to counsel at the detention hearing. 18 U.S.C. §
3142(f). They may testify in their own behalf, present information by
proffer or otherwise, and cross—examine witnesses who appear at the
specifically

hearing. Ibid.

The judicial ofﬁcer charged with the

determining the appropriateness of detention

is

responsibility of

guided by statutorily

which include the nature and the circumstances
of the charges, the weight of the evidence, the history and
characteristics of the putative offender, and the danger to the
community. § 3142(g). The Government must prove its case by clear
and convincing evidence. § 3142(f). Finally, the judicial officer must
include written findings of fact and a written statement of reasons for
a decision to detain. § 3142(i). The Act’s review provisions, § 3145(c),
provide for immediate appellate review of the detention decision.“

enumerated

factors,

Other than the difference in the government’s burden of proof in a
federal pre-trial detention hearing—clear

and convincing evidence rather

than preponderance of the evidence—the considerations for or against

bond

are largely the same.

Even the ”nature and circumstances

of the

charges” and ”the weight of the evidence" are similar to Georgia’s
consideration of the ”seriousness of the offense

10
11

”

and the

”significant

18

U.S.C. § 314-2.
United States v. Salerno, 4-81 U.S. 739, 107

S.Ct.

11

2095, 95 L.Ed.2d 697, 751 (1987).

incarceration

if

convicted” in that neither offends the principle of the

defendant’s presumption of innocence. That

is

because

”
[i]n

a full-blown

adversary hearing, the Government must convince a neutral decisionmaker

by

Clear

and convincing evidence [preponderance

in Georgia law] that

conditions of release can reasonably assure the safety of the

any person. 18 U.S.C. §

no

community or

3142(f).”12

In an Adversarial Bond Hearing, Reliance Upon a Preliminary
Hearing Transcript is Insufficient, Since the Standards of Proof and
Issues Differ

II.

A preliminary hearing, also known as a commitment hearing,
requires a court of inquiry to inform the accused of the charges against

him, his right to an evidentiary hearing to determine whether probable
cause supports those charges, his right to remain silent at the hearing (since
the

burden of proof

hearing.”

If

is

on the

State),

and

his right to counsel at that

the court finds probable cause, then the case shall be

bound

over to the court having jurisdiction of the most serious offense. The
standard of proof is ”probable cause,” which means ”sufficient reason to
suspect the guilt of the accused,” which,

12
13

if

ld.

OCGA §

17-7-20

et seq.

See also U.Sup.Ct.R. 26.2.

12

found, gives the court of inquiry

authority ”to require [the accused] to appear

competent

and answer before the court

to try him."14

Reasonable suspicion of

guilt,

or probable cause,

is

a lower standard

of proof than preponderance of the evidence.” Thus, at a preliminary

hearing, both the standard of proof

and the purpose

of the hearing differ

markedly from the standard and purpose in a bond hearing. As a
consequence, the defendant typically conducts a style of cross examination,

using open—ended non-leading questions, that most competent and
experienced criminal defense lawyers will never employ after that early
stage.

The preliminary hearing usually occurs within days of arrest,

sometimes weeks, but long before receipt of discovery from the State and
before any in—depth defense investigation has been conducted. In addition,
the defendant usually will exercise his right to remain silent

choose not to introduce any evidence

At a bond hearing, by

contrast,

at the

14

0CGA§

preliminary hearing.“

Where the burden

the defendant but the burden of proof

is

and will

of production

on the State, the defendant

is

on

will

17-7-23[a).

15

"'Preponderance of evidence‘ means that superior weight of evidence upon the issues
involved, which, while not enough to free the mind wholly from a reasonable doubt, is yet
sufﬁcient to incline a reasonable and impartial
the other."
15

All

OCGA

of this

is

§

24-14(5).

what occurred

in this case.

13

mind

to

one side of the issue rather than to

offer

evidence and,

if

the State puts

up witnesses

to rebut the defendant’s

case for bond, counsel Will conduct a cross-examination With closed~ended

leading questions where the goals of cross differ from those goals at a

preliminary hearing, since the issues are very different between the two
types of hearings.

These important differences in burdens, standards of proof, and
issues

between a preliminary hearing and a bond hearing render the

bond hearing on the State’s evidence from a

court’s reliance at a

preliminary hearing insufficient and unreliable for determining whether
the State has

met

its

burden 0f proving by a preponderance of the evidence

that the defendant poses

obstruction and,

bad behavior
Instructive

if

one of the significant

they do prove such

sufficient to

by way

risks of ﬂight, danger, or

facts, that

deny the defendants

those facts predict future

their

freedom prior to

trial.

of analogy, the Georgia Court of Appeals reversed a

conviction for aggravated assault in a case where the defendant

but acquitted of malice murder, at which

trial

was

tried

the court admitted into

evidence an audio recording of a deceased witness's interview With law

enforcement on the day of the homicide on the theory that the defendant

14-

had exercised
hearing.

his opportunity to cross—examjne the Witness at a

bond

The Court wrote:

In order ’to insure that the party against
offered

had an adequate opportunity

Whom the testimony is later

to cross-examine the witness at

the previous proceeding,’ the prior hearing
’substantially the

same

must have addressed

issues’ as those presented at trial. Craft

v.

154 Ga.App. 682, 683(1), 269 S.E.2d 490 (1980). In Craft, this
Court held that the trial court correctly refused to allow the
State,

defendant to introduce his

sister’s

testimony from his

own bond

hearing because the State did not have an adequate opportunity to
cross-examine her at that time regarding the merits of the allegations
against the defendant. Id. The court held that while the State ’had an

opportunity

.

.

.

to cross-examine the witness

.

.

.

the opportunity

was

not adequate in View of the limited scope of inquiry pursued at the

bond hearing.’ Id. at 683-684, 269 S.E.2d 490. This ruling was based
on the premise that at a bond hearing ’the court does not pass on the
merits of the case

.

.

.

[but rather], the question before the judge

whether the appearance of the accused
assured.’ Id. at 683, 269 S.E.2d 490.

for trial

The rule

may

is

be reasonably

in Craft dictates the

conclusion in this case: that Dickson did not have an adequate

opportunity to cross—examine his father at the bond hearing
regarding his father's statement to the investigator because the focus

bond hearing was Whether to allow the defendant to be
released on bond, not whether the criminal allegations were
of the

supported."

17

Dickson v. State, 281 Ga.App. 539, 540, 636 S.E.2d 721 [2006), citing Crawford v.
Washington, 541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177 [2004] for the proposition that
"[w]here testimonial evidence is at issue
the Sixth Amendment demands what the
. .

common law required:

unavailability

.

and a prior opportunity for cross-examination."

15

Conclusion
Based upon

all

of this, the defendants, anticipating that the State will

offer into evidence the transcript of the preliminary hearing as

now object to

defendant Bryan’s bond hearing,
transcript of a hearing

the issues

objection

all differ

and

that hearing

if

where the burden

by using a

did in C0-

the use of a 274-page

of proof, standard of proof,

markedly from a bond hearing.

the State chooses to

it

make an offer

If

and

the court denies this

of proof of facts

transcript, then the defendants

move that

from

the court

require the State, in compliance with this court’s rule that both sides

exchange evidence

which

at least three

days prior to the hearing, to identify

from that hearing the

facts

bond —be1ieving,

as this court

State will rely

must find,

by a preponderance 0f the evidence
predictive

power of similar

upon

as both relevant to

that those facts

in a probable cause

future behavior

were established

hearing—and carry

by the defendants

if

released

on bond.
Also, as a consequence of the arguments

Memorandum,

laid out in this

the defendants will be prepared with Witnesses and

exhibits to establish character, reputation,

sufficient to

and law

and roots

in the

community

be released on a reasonable bond, and will be prepared with

16

Witnesses and exhibits to rebut any effort by the State to establish by a

preponderance of the evidence the commission of criminal acts with
criminal intent by the defendants in the underlying charges, which the
State

may purport are relevant at bond by possessing the power to predict

future unlawful behavior.

September,

1,

2020.
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